


Crashworthiness-Based Product
Liability and Contributory Negligence
In the Use of the Product

By D. Alan Thomas, Paul . Malek and John Isaac Southeriand

mentary on the state of the law in Alabama concerning

contributory negligence in product liability cases.! The
fiocus at that time was upon the Alabama Supreme Court's deci-
sion in Denis v. American Homda, infra., and whether the appli-
cation of contributory negligence in product Liability cases was
“dead” in this state. The verdict at the time prompted the anthors
of the earlier article to quote one of Mark Twain's famous lines—
namely, “The reports of my death are greatly exaggerated”

Twenty years after the release of Devitis, it is apparent that cer-
tain confusion remains. However, it appears that contributory
negligence in the use of the product in an Alabama Extended
Manufacturer’s Liability Doctrine ("AEMLD") case should be
considered-even if the contributory negligence causes the acci-
dent in question, so long as it is in the use of the product alleged
to be defective,

Mo matter how it may be phrased, however, the concept of
fault is so woven into the fabric of the AEMLTY that o amount of
argument should be able to separate the examination of the
alleged fault of the manufacturer from that of the plaintiff in
his/her use of the product. A product is still a product, and negli-
gence is still negligence. Why then, we ask, should a jury not be
allowed to consider the fault of all parties who potentially con-
tributed to an accident or injuries when using the product alleged
1o be defective? The answer, as it was 17 years ago, remains rela-
tively simple and straightforward: In AEMLD cases where there
is evidence of negligence in the use of a product by a plaintiff,
Alabama law requires the jury to consider that evidence.

On November 15, 1985, the Supreme Court of Alabane released
its landmark decision in Geseral Maotors Corporation v. Edwards®
and adopted what was then termed “the crashworthiness doc-
trine™ The Edwards opinion followed the supreme court’s deci-
sbons in Atkins v. Ameerican Modors Corp.® and Casrell v Altec
Enaustries, Ine. which created the AEMLTY and retained the “fault”
concept for proving liability against a product manufascturer?

S eventeen years ago, The Alabama Lawyer published a com-

Part and parcel of the fault-based concept under the AEMLD was
the contemporanecus survival of lack of causal relation, assumption
of the risk and contributory negligence as affirmative defenses.”
Indeed, as the supreme court noted, “the practical distinction, then,
between our holding and the Restaternent fof Torts 2d, § 402A] ks
that our holding will allow certain affirmative defenses not recog-
nized by the Restaterment’s no-fault concept of Labiling™

Edwards was simply an expansion of the type of case that could
be maintained under the AEMLD. Prior to that opinion, a prod-
uct liabaliny cause of action arguably did not arise without some
allegation that the defect caused the incident in question fo
occur.® The supreme court, analyzing the different legal views of
various national jurisdictions, preferred to adopt what was
deemed as “the crashworthiness doctrine)” finding that it was “in
keeping with the purpose of the AEMLD, which is to protect
comswmers against injuries cansed by defective products™®
Equally important, the court’s adoption of “the crashworthiness
doctrine” did nothing 1o modify the “fault™-based concepts
irnplicit within the AEMLD, including the availability of contrib-
utory negligence as a defense ™

Despite a singular reliance on the Resfatemsent of Torts 2d, §
A02AS “no-fault™ concepis since Edwards, the Supreme Court of
Alabama has reiterated on numerous occasions that contributory
negligence in the use of the product alleged 1o be defective
remains an available defense in a product Bability case. Likewise,
the December 2009 Alabama Pattern Jury Instructions explicitly
recognize this key concept of AEMLD law, stating in the “Notes
on Use™: “Negligence by the plaintiff in the use of the product in
question is a defense 1o an AEMLD claim, but plaintiffs negli-
gence in causing the accident is not a defense to an AEMLDY
clain when the alleged contributory negligence does mot relate fo
plaintiff’s wse of the product™ Equally important, the updated
pattern jury instructions also note that “[tfhere is s distinclion
between crashwortheness” and an AEMLD design defect daim™"*
Thus, under current Alabama jurisprudence, there should never
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be a difference between the available
defenses in what some may deem a “tradi-
tiomal® AEMLD case as opposed to a
“crashworthiness™ case. Indeed, given the
breadih of authority, one might think the
availability of contributory negligence in
any AEMLD case is well-settled baw; vet,
approximately 25 vears after the supreme
courts holding in Edwards, the debate
rages on across the state.

Although some may argue that contrib-
tory negligence s “dead” in product liabili-
ty, most sioply try to limit its uwse by
seeking a narrowly-tailored definition of
the product in question to incdude only a
specific portion ar component part of the
product as a whole., On this issue, signifi-
cant precedent exists to guide the bench
and bar. When ivolved in a complex prod-
uct liability case, it is important o under-
stand how “the product in question” is
defined so that contributory negligence in
the “use” of that product may properly be
presented to the jury.

The Debate Begins

Dennis v. American Honda

The recognition of contributory negligence as a defense in
AEMLD “crashworthiness”™ cases remained relatively unscathed
until the Supreme Court of Alabama’s decision in Desis »
American Honda Motor Co™ Dennts is a case where unique facts
created a narrow exceplion. Accordingly, that epinion has little
practical application in the vast majority of product liability cases
in Alabama. Unfortunately, the narrow holding in Desnis is often
cited for a sweeping proposition that contributory negligence is
unavailable as a defense to a defendant in a "crashworthiness™
based case if the negligent act{s) relate to the canse of the acei-
dent in question, or if the negligent act(s) do not relate to the
specific component andfor safety feature of the product alleged
to be defective. Swch assertions, however, are belied by the facts
of the Dennis case and are contradictory to the basic tenets upon
which Alabama product liability law is founded.

[n Denis, the plaintiff was injured when the motorcycle he
was riding collided with a truck.** The plaintiff brought daims
against the helmet manufacturer and American Honda under the
Alabama Extended Manufacturers Liability Doctrine
{"AEMLD") for alleged defect{s) in the helmet, not the motorcy-
cle on which the plaintff was riding.'*

Despite its ultinate holding, the supreme court found that
{under the AEMLIY) certain defenses remabn avallable to a defen-
dant, including contributory negligence.™ However, bused on ffee
very parficular circumstinces of thal specific case, the court held
theat the trial judge improperly allowed a charge on contributory
negligence of the plaintff in the use of one product (the Yamaha
motorcycle) while a separate product (the motorcycle helmet being
worn by the plaintiff) was the product alleged to be defective.™ In
finding that contributory negligence as it refated to accident causa-
tion wias not avaikable to the defendant in that case, the court stat-
ed, “[a] Plaintffs’ mere inadvertence or carelessness i causing an
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accident should not be available as an affir-
mative defense to an AEMLD action™

The Supreme
Court Clarifies

The Dennis

Confusion

Williaims v. Delta Machinery
Following Dennis, there was, adminedly,
a great deal of confusion in Alabarma as to
the viability of contributory negligence in
an AEMLD case. In fact, the argument was
emade across the state that contributory
negligence in product lability was “dead”
I response, the Supreme Court of
Alabama took the opportunity in Williams
. Delta Machinery to clarify the Dennes
conirt’s limited holding.
In Willicaris, the plaktiff was injused
while pushing a board across an expandable
dada blade ™ The plaintiff sued Powermatic and Delta Machinery
under the AEMLT™ The trial court charged the jury on contribu-
tory negligence as a complete defense to the plantiffs claims *
Even though the supreme court found that the plaintiff had not
properly preserved an objection to the contributary negligence
charge, it felt compelled to speak on Dennis because of the confu-
sion as to that case’s proper interpretation ™
Justice Houston, writing for the court, stated, ™. we direct the
attention of the Bench and Bar to the specific holding in Denmes_ ™4
Justice Houstom clarified that the unique facts in Dernis led to the
buodding from that cowrt, explaining:

If the contributory negligence instruction had been lim-
ited to the plaintiff's filure toe exercise reasoiiibie care in his
WS a_j'lide helmiet . then such an instruction wadild
Have been proper under this court’s previous interpretations
of the AEMLD™S

The Williares Court further pointed out that:

The trial error in D was in oot limiting the contrib-
witary megligence charge to the plaintiff's use of the helmet
as apposed to the plambiff's alleged negligent operation of
his smotercyole ™

With this language, the supreme court clearly reaffirmed the
existence of contributory negligence in product liability cases
under the AEMLD.

Much like the supreme courts opinkon in Williams, the factual
and legal scenarios played out in Dennis are not the same as many
of the product lability matters brought in this state. For instance,
many times the actual product being used by the plaintiff will be
the product alleged o be defective with a specific defect in a com-
ponent part being the primary focus of the case, Le. an automobile
is alleged defective under the AEMLD with the primary focus
being on the particular plabntiffs seat belt restraint system.

Analyzed under the holding in Willkens, it s chear that a plain-
tiffs contributory negligence in causing an accident is an appropri-




ate defense when the accident-causing act is in the wse of the prod-
wct alleged to be defective. The supreme court has further refterated
this point in Campbel] v Cutler Hammer, Inc. ¥, General Motors
Corp. v. Sagt™, Uniroyal v Hall™ and Hadsten v. Kidbola Corp., infra.

Contributory Negligence

Can Cause the Accident

Huisten v. Kubota Corp.

On October 14, 1994, the Supreme Court of Alabama rendered
its decision in Hadsten 1 Kaebota Corp.™ The court’s opinion
solidified the contributory negligence defense inan AEMLD case
based on “crashworthiness” In Hisizten, the plaintiff was injured
when his Kubota tractor overturned and the aitached rotary
blade cut his legs.™ The plaintiff sued Kubota under the AEMLD
alleging that the tractor was “defective” because it "did not con-
tain a rollover protection system™ Kubota introduced evidence
that, at the time of his injury, the plaintiffl was operating the trac-
tor on a sloping bank. ™ Kubota argued that the plaintiff was con-
tributorily negligent in using the tractor on a shope.™ The trial
court gave a jury charge on contributory negligence as a defense
to the plaintiffs’ AEMLT chaim(s), and the jury found in favor
of Kubota,™

On appeal, the plaintff argued that the trial court erred by
charging the jury with respect to contributory negligence as a
defense in an AEMLD action.™ The Supreme Court of Alsbarma
held that contributory negligence was an available defense
because the jury could find that the plaintiff failed to use reason-
able care with regard to the tractor by operating it on a slope.”
The Haisten court abo noted that the foreseeability of the plain-
tiff s actions, though relevant to the defense of product misuse,
was ol relevant to the defense of contributory negligence.*®

Hasten, of course, wis decided after Devirids and Williarres but
clearly reaffirmed the law on contributory negligence in a “crash-
worthiness"-based case. The plaintiff’s contributory negligence
in Haister was operating the “tractor” (product alleged to be
defective) on a slope. This operation “caused” the accident in
question. Thus, contributory negligence was an appropriate
defense for Kubota despite the fact that plaintiff™s only allegation
was one sounding in “crashworthiness™ under the AEMLD (Le.
failure to incorporate an appropriate rollover profection system
of "ROPE"). In addition, one may also properly surmise from
Haisten that the product alleged to be defective is the whole
product, not just one particular component or safety feature.
Although Haésten seemingly resolved both issues, some advio-
cates continue to try amnd limit the product to a component or
feature, as opposed to the completed product as a whale.

The Product Must Be

Considered as a “Whole”

Burleson v. RSR Group Florida, Inc.

Baerlesoir v. BSR Grodep Florida, Ine. was decided September 21,
2007 * In Burleson, the plaLntLEE; aﬂeged that the defendanis
“defectively designed and manufactured a firearm™® Maore
specifically, the plaintiffs asserted a “crashwaorthiness™ type claim
that the firearm was defective in that it did not utilize a "passive

safery device that would have prevented it from discharging ™ In
other words, although the plaintiffs alleged a specific defective
comdition in the gun/product (lack of passive safety device), they
chabrmed that the gun/product was defective as a whole.

To cause the accident, the plaintifi’s decedent “was hanging the
revolver in its holster on a gun rack in his home when the
revolver fell from the holster; it struck a desk and discharged.
[Plaintiff's decedent] was struck in the abdomen by the dis-
charged round and died as a result of the wound ™ The defen-
dants argued, i part, that " [Plaintiffs decedent] was
contributorily negligent because he failed to engage the manual
safety and [because] he was puiting the revolver away with a car-
tridge chambered directly in line with the hammer and the firing
pin” In other words, the defendants alleged contributory negli-
gence bin both the improper use of the firearm by not properly
engaging the safety, and also in causing the accident by puiting
the firearm away with a live round in the chamber. The defen-
dants moved for sumisary judgment and it was granted by the
trial couirt.

The Supreme Court of Alabama affirmed the trial courts rul-
Ling on contributory negligence in the decedent’s failure to mot
engage the safety and in causing the accident by storing the prod-
uct with a live round in the chamber.*” The importance of the
supreme court’s holding is the court’s affirmation that a plaintiff
ot decedent’s contributory negligence in an AEMLDDY case is not
just in hisfher use of the components and/or safety features
alleged 1o be defective, but in his/her use of the product as a
whole. Simply stated, the product may not be parsed out into
many different sub-parts for an AEMLD claim, but it must be
comsidered as a total and complete product, including in its
alleged defectiveness and in the plaintifi™s use of it

As a Practical Matter

A recent case is instructive in framing the current state of the
debate. The plaintiffs filed suit under the AEMLD alleging that
an automaobile’s brake interlock system was defective and that it
was the cause of the plaintiffd harm * Prior to trial, the plaintiffs
mowed i limine to "exclude all testimony, argument, documents,
or the like regarding accident causation or accident fault™* The
District Court denied the plaintiffs’ motion.

The plaintiffs aftempled “to circumvent Campbell and its prog-
eny by relying on [the Desmis] case for the proposition that ‘con-
tributory negligence relating to accident causation will not bar a
recovery in an AEMLDY action™* However, the court explained
that "Diessis is distinguishable from the Plaintiffs’ claim” because
“[i]n Dernis, the plaintiff was suing a helmet manuficturer
because the defective helmet allowed greater harm to befall the
plaintff during a motorcyele accident. . ™ The District Court
agreed that “[1]he Alabama Supreme Court [in Dernis] found
that it was error for the trial judge to instruct the jury as to the
plaintiff's contributory negligence in driving the motorcycle
because the theory of the case was ot that the motorcyele had
caused the accident, but that the defective helmet was the canse
of the plaintffs damages during the accident™?

In comparison, the district court held that in Ray, the plaintiffs
allq,ed that the antomobile “was defective and, unlike the helmet
from Densiz, was the cause of the harm that the plaintiffs suf-
fered™ The court further explained that the Ray defendant con-
tensded “that the plaintiff was negligent in the use of the
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product-autormobile and that a jury could
Timad that the plaintiff used the dictariobile
im a negligent way ™ The court stated, "[t]o
reiterate, ‘contributory negligence bar[s)]
recovery o an [AEMLD] case if a proxi-
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contributory negligence in that use was a
proximate cause of the crash. The crash, of
COMIFSE, Was a4 proximate cause of Bubba's
injuries. Thus, Bubba’s contributory negli-
gence must be considered by the jury.

mate cause of the accident was the unrea- ¥ and should In another example, Bulbba recovers
somably dangerous condition of the i £ 139 from his quasi X-Games atternpt and pusr-
product, [and] a contributing proximate not be |.' FSeCl OUL  chasesa tsble saw at his local Tool Mart.
cause of the accident was the plaintiff’s . » . Mot having learned from his motorcycle
failure to use reasonable care [in using 1IN0 multiplie .,_|;'_— experience, Bubba succeeds in severing his
the product] ™ . ) lefit ring finger and causing extensive prop-
e of the significant aspects of the rerent |_‘-._L}',a ;_'|'_'_L_] erty damage to his wedding ring, attempt-
courts order was the recognition of several . ing touse the saw with one hand while
key aspects concerning the application of xl,_|l‘l-|_"j_ s '-.|:]]|_-'1"-_' talking on the phone with Johnoy with the
contributory negligence under the ’ other. OF course, this made his lovely wife,
AEMLD, inchading the fact that *[c]ontrib- 4s a means 1or Sallie Sue, none too happy.
utory negligence also bar[s] recovery in an In the ensuing product lability case
[AEMLD] case if a ... contributing peoxi- neganne 1 | 1E against the table saw manufacturer, Bubba
rmate cause of the accident was the plain- - - claims that the dado blade supplied as orig-
1iff's failure to use reasonable care [in using contributorv inal equipment was defectively designed
the product] ™ In addition, the court o ; because it was designed with 12 teeth,
noted that *[i]n Alabama, *[t[he guestion of I‘_l TENCE ( |M '.L"ll“h. instead of 14, per inch. In response to the
contributory negligence is normally one for -~ O 0 0 T saw manufacturer’s attempt to invoke con-

the fury™

Sa, the question ks, "How can the mizconcepiions from Dennis
Play ot dn the real world when applying the feackings of Alabarma
courts?” For exarmple, take our platntiff-to-be, "Bubba” who is the
operator of his ex-brother-in-law's new motorcycle.™ Bubba is
hanging out with some friends on Saturday morning. watching a
re-run of the previous night's X-Games an television. Showing cur-
rently is the “triple jump air 360 motorcycle stunt competithon”

Roddy Halfpiper, an X-Games hall-of-famer, performs his
famous quadruple air loop handstand with a double-shuff pwirl.
Bubba turns to his buddies and says, “That ain't so tough. [ could
do that in my sleep” Bubbais best friend, Johnny, knowing Bubba
cannot resist a good double-dog dare, replies, "You couldn’t even
a0 much as do a handstand on the handle bars of the motoreyele
Af it was sitting still in your drivewsy” Bubba makes the classic
mmistake of turning to his buddies and saying, “Watch this”

Bubba then proceeds to attempt not only a handstand, but &
double back Mlip off the handle bars of Johnoy's newly purchased
motorcycle. At the one and one-half roll position, Bubbals hand
slips, presses the start button and sends the motorcycle speeding
into the side of the family’s above-ground poal. After a rather
spectacular crash, Bubba decides it was the motorcyele's fault that
he is hospitalized. In the ensuing product lability case, Bubba
contends that the design of the motorcycle is defective because it
did ft have a start switch “guard.” and that defect proximately
caused the motorcycle to crash into the side of the pool. thus
injuring Bubba.

‘When faced with the manufacturer’s defense of contributory
negligence, Bubba attorney responds that the plaintiff is mot
contending the entire motorcyce 1s defective—only the start
swilch. Moreover, the plaintiff contends that he was "using” the
handlebars, not the start switch; therefore, he was not using the
“product” alleged to be defective. The manufacturer did not sell
just the handlebars or the start switch. The manufacturer sold an
entire motorcycle. Based upon the Alabarma Supreme Court’s
analysis, it is obvious that Bubba was using the “motorcycle”
which was the “product” alleged to be defective, and that Bubbas
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tributory negligence, Bubba's attorneys
argue that while he was operating the table saw, the product
alleged to be defective is just the dado blade. The plaintiff con-
temds that his actions in having caused the accident, injuries and
darages [the aforementioned ring) should not be considered as
coditributory negligence, Aor should the actual facts leading up to
the accident be admissible at trial. When the trial court properly
did not buy Eubba’s argument, his second attempt was to make
the allegation that the table saw was not equipped with an appro-
priate guard to prevent fingers from ever being able to contact
the saw blade. In this regard, Bubba argued that he could not
possibly be contributorily negligent in the use of the “product”
[the guard], which did not exist. The judge was similarly unim-
pressed with Bubbas argument.

Finally, Bubba purchases his lovely wife, Sallie Sue, a new car
Sallie Sue is the envy of her co-workers until one day she is
involved in a rollover crash. Unfortunately, Sallie Sue was not
wearing her seal belt and was injured. In the ensuing product Lia-
bility case against the automaobile manufacturer, Bubba and Sallie
Sue's altorneys contend that the automobile was defective due 1o
the “excessive” roof deformation sustained by the vehicle as it
landed at the bottom of a ravine. The plaintiffs contend that
Sallie Sue's failure to wear the seat belt and her alleged contribu-
tory negligence in driving the vehicle info a ravine while attempi-
ing to apply her lipstick are irrelevant because the “product” was
the “roofl” not the seat belts or the handling and stability of the
vehicle. Bubla and Sallie Sue’s attorneys argue that Sallie Sues
alleged contributory negligence in causing the crash did not per-
tain to her “use™ of the “roof™; therefore, she was ot contributo-
rily negligent in “using” the “product.”

The defendant automobile manufacturer cited the supreme
courts decisions set forth above, including Huadsten v Kubola
Corp. Faced with this clear and unequivocal precedent, Bubba
and Sallie Sue’s attorneys argued that the Haisfen decision was
distinguishable from their case because they allege the vehicle
was not equipped with an appropriate rollover protective siruc-
ture, e, a stronger roof. The plaintiffs concede that under the




holding of the Alabama Supreme Court, Sallie Sues contributory
negligence would be an issue if Sallie Sue's vehicle was a convert-
ibde and did not have a roof. However, because Sallie Sues auto-
msobile did have a roof, her attorneys argue that contributory
negligence would not be applicable because she was not "using”
thie “roof” The trial court similardy rejected this argument.

Conclusion

A common-sense reading of the last 25 years of Alabama
precedent, induding that of the Alabama Supreme Court, indi-
cates that the defense of contributory negligence in AEMLD
cases is alive and very well. Moreover, as a basic and fundamental
element to Alabama's "fauli-based” concepts in product lability,
contributory negligence continues to protect the notion that
every party ks responsible for his or her own actions in both
designing and manufacturing an allegedly defective product and
in using that product in a negligent manner, whether those
actions contributed to cause the accident in question or enhance
the injuries to the plaintiff. Finally, a product must be judged as a
“whaole” and should not be “parsed” out into multiple different
parts and sub-parts simply as a means for negating the contribu-
tory negligence defense. These foundational principles are borne
out by recent decisions of the Alabama Supreme Court. | AL
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